
Setting up A Dispute Settlement Facility 

A Credible Process towards a Credible Dispute Settlement Facility  

The Process is Not Credible 
On September 27, 2012, I was invited by the The Hague Institute for Global Justice to participate in 

an expert workshop on setting up a “Biomass Dispute Settlement Facility”. On the basis of my earlier 

work for the Swiss Government, the World Bank, Oxfam-Novib and IDH Sustainable Trade Initiative, I 

presented strong arguments for a focus on land-related disputes. This was not the only idea. So a 

lively discussion on the future focus of this initiative developed and some proposals for compromise 

were put on the table, both in discussions during the meeting and in e-mail exchange after the 

meeting. The result may be some compromise in the form of a dual focus, one on “land” and one on 

“bio-fuel” issues, as proposed by some. This, however, will leave many important issues open.  

The result will be a facility without the credibility, without the expertise and without the 

effectiveness it deserves. The initiators claim to build a credible and transparent institution. But, 

ironically, the process for building this institution until now has not been transparent and credible at 

all. The 3-pager, which contained the basic assumptions for the meeting, not only contains many 

vague and inconclusive statements. It also contains many statements that are simply not true, which 

became apparent during the meeting. During the meeting, participants got the impression that a 

decision to start this facility had been made already, irrespective of the general criticism expressed 

by the invited experts. 

This is not a good start. After the meeting, the representatives of the commodity standards and 

roundtables (FSC, RSPO, RSB) may have collected sufficient arguments not to support this initiative. 

The same is true for the rights-based NGOs present (Oxfam-Novib, Both Ends, Global Witness, …). 

Unless this initiative opts for a transparent institution building process, all stakeholder support will 

be evaporated and, as a result, major potential clients of the initiative, even before the facility is 

there.  

  



Towards a Credible Process 
Building an institution requires a focus, not on resources, but on a shared goal, preferably expressed 

in terms of a simple mission statement. A clear mission is the glue that binds the initiative together in 

a field of contradicting interests and agendas. Without such a mission, different interest groups will 

fight for parts of the resources for implementing their own agendas. From the very beginning, it has 

to be clear who the main stakeholders are, stakeholders that will give the facility credibility and 

stakeholders who will have an interest in using the facility. The mission will have to be blessed by this 

minimum stakeholder coalition. Otherwise there will be no credible facility. So the following steps 

are needed: 

1. Formulate a simple and clear mission for the initiative, based on real needs for such a facility 

felt by major stakeholders. Just three examples among others: 

a. A credible and effective dispute settlement facility for resolving those conflicts that 

are likely to block the expansion of the biomass sector and for which existing legal 

and extra-judicial procedures are not effective. 

b. A credible and effective dispute settlement facility for resolving conflicts on human 

rights, related to the expansion of the biomass sector, for which existing legal and 

extra-judicial procedures are not effective or not accessible for local populations 

affected. 

c. Same as b, but “expansion of export crops”. 

2. Create a group of stakeholders that act as initiators for the facility. The group of stakeholders 

is dependent on the mission chosen and vice-versa. Therefore, steps 1 and 2 may need to be 

repeated several times before a final stakeholder group (“organising committee”) has been 

established.  

3. The “organising committee” of stakeholders refines the mission statement and drafts a very 

first version of a charter for the dispute settlement facility. By doing this, the facility 

guarantees its credibility with its relevant stakeholders and clients.  

4. The charter is publicly discussed with relevant client groups and others interested in the 

dispute settlement facility. 

5. A business plan is made. Funding is assured.  

6. The DSF is set up as an association or similar type of organisation (such as “Stichting”). Rules 

for public communication and public accountability are included. 

7. The DSF decides on focus areas to work on and focus clients to serve.  

If the DSF is not built on the basis of a careful and transparent institution-building process along such 

lines, my advice to commodity roundtables and right-based and ecological NGOs will be to focus on 

improving existing processes instead of supporting this new activity. 
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